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PETIT 10 N 2 
| 2 . 4 | 
2 Cuninghaw of Crgi bends, and others, 

Truſtees of the decealt George Houſtoun 

of Johnſton; and of George Hoſtoun Ne- 


phew and apparent Heir of the ſaid de- 
ceaſt George et 2 0G 


Humbly ſheweth,. 


HAT George Houſtoun of Johnſton, now deceaſt, having 
been charged at the Inſtance of Hygh Stenart of North- 
woodſide, Eſq; for Payment of the Sum of 15 J. Sterling of 
Principal, contained in a Bill accepted by the faid George Houf- 
toun, of Date, 5th March 1728, with Annualrents thereof, 
and of ro J. Starling alledged due to the Charger, as paid by 
him to Hugh Wilſon, by Order of Johnſton, zoth Fuly 1729, 
beſides Damages and. Expences Proceſs, all contained in 
2 Decreet, in abſence, obtained againſt Mr. Houſtown, on the 
12th Day of February 1755; he, the faid George Houſtoun, 
* after 9 — a Suſpenſion thereof, 


wherein 


5th Dec. 
1758. 
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wherein he denied the Exiſtence of the Debts charged for, 
and further pled Preſcription, the Bill being no leſs chan 
twenty ſeven Years old, and the Order twenty ſix. 

That this Suſpenſion being paſſed, the Charger allowed the 
ſame to lye over till lately, that, the original Suſpender be- 
ing dead, he transferred the Proceſs againſt Fohnſton's Nephey 
and Heir apparent, and his Tutors and. Curators, and the 
Cauſe coming of Courſe before the Lord Heualton, his 
Lordſhip, in abſence of the Suſpender's Procurator, pronoun- 
ced an Interlocutor, finding the Letters orderly proceeded. 

But a Repreſentation being preferred in name of your Pe- 


titioners, the Truſtees appointed by the late Fohnſton to ma- 


6th Feb. 
I 759. 


nage his Eſtate for the Uſe of his Heir and Creditors, the 


Lord Ordinary, upon adviſing the fame, with Anſwers, pro- 
nounced the following Interlocutor; *©* Repells the Reaſons 


« of Suſpenſion, and finds the Letters orderly proceeded for | 


« the 15 J. Stirling contained in the Bill charged on, and 


« for the Annualrents thereof, ſince the 5th of May 1728 


« Years, and, in time coming, during the not Payment, 
« ſuſtains the Reaſons of Suſpenſion, and ſuſpends the Letters 
&« ſimpliciter, quoad the 10 J. Sterling charged for, contain- 
« ed in George Houſtour?s Miſſive, addreſſed to the Charger, 


and Receipt ſubjoined thereto, and alſo quoad the 10 J. 


« Sterling of Expences of Plea, aſſoilzies from theſe two Ar- 
5e ticles of the Charge, and decerns.” | 
The Petitioners humbly beg Leave to ſubmit the firſt Part of 
this Interlocutor, finding the Letters orderly proceeded as to 
the Bill, to the Conſideration of the Court. This they 
think incumbent upon them, as Truſtees acting for Behoof of 
others, and more eſpecially, as they are perfectly convinced, 
from the whole Circumſtances of the Caſe, that this Debt, if 
it ever exiſted, muſt have been long ago extinguiſhed. 

That the Petitioners are, in the moſt favourable Circum- 
ſtances, to plead Preſcription, they will endeavour in the Se- 
quel to ſhow.: In the mean time, as to the general Point, they 
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conceive it to be clearly eſtabliſhed by the Deciſions of this 
Court, and the Practice of Merchants, founded upon the very 
Nature, original Deſign, and Uſe of Bills, that where a Bill is 
allowed to ly over upwards of twenty Years unnegotiated, and 
without any Demand of Payment, Preſcription takes Place, and it 
is no longer a Foundation of Debt. The Petitioners apprehend, 
they might go further, and ſay that twenty Years is by far too 
long a Term of Endurance for Bills, and that here, as in all 
other Nations, their Currency ought to be limited to a very 
few Years. 5 
Ihe Practice of Merchants introduced Bills of Exchange. 
This was plainly a Deviation from the common Law: of- Scor- 
land, according to which a Bill is a null Deed, being contradic- 
tory to the Acts 1593, c. 175, 1681, c. 5. ; and the other 
Statutes, eſtabliſhing the Solemnities of probative Writings. 
They were, however, found to be of great Service in Commerce, 
as being a ſafe and eaſy Method of tranſmitting Money from 
Hand to Hand, they were therefore univerſally received in the 
trading Nations of Europe, and of confequence introduced in- 
to this Country. No particular Enactment was here made 
concerning them, except in one particular Inſtance, where an 
extraordinary Privilege is ſuper-added to foreign Bills of Ex- 
change, in caſe of Regiſtration, within ſix Months, by Act 
1681. c. 20. and the ſame is extended to Inland Bills by a 
ſubſequent Act, with regard to all their other Privileges; the 
Preamble of theſe Statutes refers to the Cuſtom of other 
trading Nations. It is therefore, with Submiſſion, apprehend- 
ed, that, in all Queſtions relating to Bills, where the Point is 
not particularly detined by our own Law or Cuſtom, the Rule 
of Determination muſt be the Practice of Nations, compared 
with the Nature and original Deſign of theſe Writings. 
Ihe ſole End and Purpoſe, as the Petitioners apprehend, of 
authorizing theſe informal Deeds, called Bz/ls, is the good of 
Commerce, that Money may be eaſily and expeditiouſly tranſ- 
mitted. This is ſo far from being a Reaſon why they ſhould be 
he” : indulged 
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indulged with à long Currency, that it is a Reaſon for the Re. 


verſe. They are intended to circulate m the quickeſt Manner, 
andthe good of Commerce evidently requires, that they ſhould 
be punctually and ſpeedily negotiated: When they are taken to 
hy over, as — Commerce, and the Circulation of Mo- 
ney, comes to be intirely out of the Queſtion, and the Reaſon 
of their Introduction totally ceaſes. Upon theſe Principles the 
Practice of Nations is built; in England, Bills are limited to fix 
Vears, in Holland to ſeven, in France to five, and in no Nati- 
on of the Univerſe, ſo far as the Petitioners can learn, are they 
held as probative for twenty Years. In Scotland they are an 


Exception to the Statute Law, copied from the Practice of 


ether Nations, and this Exception ought to be no broader 
than ſuch Practice will ſupport it. 

If this Doctrine be good, with regard to Bills of Exchange, 
K will apply in a much ftronger Degree to that anomolous Spe- 
eies of Bills, in which two Perſons only are concerned; theſe kind 
of Bills are not calculated for the Tranſmiſſion of Money, but to 
ſupply the Place of a Security for Money, they are of little or 


no Uſe in Trade, they are merely an Inſtrument of Debt, and 
do not otherwiſe differ from a. Bond, than as the one is a formal 


Document, and the other abſolutely informal. They have crept 
into Practice in this Country, in defiance of our Statute Law, 


which requires ſundry Solemnities to all ſuch Writings; and the 
Petitioners cannot help thinking, that your Lordſhips would an- 
{wer the Intention of the Law, in not ſuſtaining them at all, a- 


ny more than a Bond without Witneſſes. To ſuſtain them, as 


probative for forty. Years, would furely be unreaſonable, and pro- 


ductive of many bad Conſequences. : 
The Legiſlature has thouglit ir neceſſary, . in order to prevent 


Fraud and F orgery, to eſtabliſh certain Solemnities, without which 


Writings, eſpecially ſuch as are intended for Securities, ſhall bear 


no Faith: The only View in which Bills, between two Perſons 


(which have none of theſe Solemnities) can be at all juſtified, is, 


chat they are generally taken payable at a very ſhort Day, and 
| are 
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are intended then to be withdrawn, and not be kept as permanent 
Securities: It is therefore demonſtrable, that they ought to be li- 


mited to à very ſhort Term of Endurance. Bills of this Kind 


are the moſt informal of all Writings ; there is nothing more 
common than for Country People to ſubſcribe Bills by affixing 
their Marks or the initial Letters of their Names. Such Writ- 
ings may be fabricated with Abundance of Eaſe, and if they were 
to be held as probative for forty Vears, it would be no difficult 
Matter for a Man, of any Genius, to enrich himſelf, and his 
Poſterity, by framing Bills, and leting them ly over till it ſhould 
be impoſſible to diſcover the Falſhood ; if they are limited to a 
ſnort Term, ſuch Practices may be eaſier detected. 
Agreeable to theſe Principles, all our Lawyers, who have 
wrote upon the Subject of Bills, have delivered it as their 
Opinion, that they are not probative after the Lapſe of any con- 
ſiderable Number of Tears. Lord Hir, Pag. 687, ſays, That 
« Bills of Exchange are probative, though neither Holograph, 
« nor having Witneſſes inſert, nor ſubſcribing, becauſe of the 
« exuberant Truſt among Merchants, and the fpeedy Diſpatch 
* which their Affairs require, whereby ſuch Bills uſe not to be 
« kept for any conſiderable Time, and, if they were ſo kept, 
they would not be probative, and becauſe it is the general Cuſ- 


« om of Nations, which particular Statutes cannot remied.” 


The learned Author-of the late Inſtitutes is of the ſame Opi- 
nion. Sir George Mackenzg, indeed, in his Obſervations upon 
the Act 1669, c. 9, ſays, chat the Parliament refuſed to limit 
Bills of Exchange to the vicennial Preſcription “ becauſe theſe 
being the Vehicles and Supports of Trade betwixt us and Fo- 
{© reigners, that were to limit them by too narrow Statutes ;”” but 
it is not ſurprizing, that our Anceſtors, in the-Infancy of Trade, 
and when Bills were new, ſhould not foreſee the Inconveniencies 
that might flow from allowing them to have ſo long a Curren- 
cy: At” preſent it is plain to every one, that ſuppoſing a Bill 
were drawn in the molt diſtant Country, upon à Man in Edin- 
bur gh, it could not poſſibly rake twenty Years in negotiating. 
1 B Beſides 


„„ | 
Beſides the Reaſon aſſigned by Sir George applies to foreign 
Bills only. Forbes, in his Treatiſe on Bills, reaſons much 
more juſtly, when he ſays, that they ought to preſcribe ſooner 
than Holograph Writings, as both wanting Witneſſes, and ſel- 
dom Holograph. -' * | 
Upon the fame Principles, your Lordſhips have been con- 
ſtantly in uſe to deny Action upon Bills that have lain over 
upwards of twenty Years, eſpecially where the Accepter hap- 
pens to be dead, fince the Heir cannot be ſuppoſed to know 
any thing either of the Conſtitution or Exiſtence of- the Debt. 
A Variety of Deciſions . has- eſtabliſhed this Point; the Petiti- 
oners ſhall only mention three, viz. 11th February 1745, 
Gordon; 311t January 1749, Wallace; 13th December 1751, 
Moncrieff: Nor did your Lordſhips, by the late Deciſion, Hamil- 
ton againſt Hamilton, make any Variation in this Rule, for there 
Mr. Hamilton owned that he had accepted the Bill, and gave 
no account to your Lordſhips Satisfaction, with regard to 
his having diſcharged it, the Purſuer, on the other Hand, 
gave a probable Reaſon for its having lain over ſo long, and 
the Bill was barely twenty Years old. | 
What the Petitioners have hitherto urged, is independent 
of the particular Circumſtances of the Caſe, which, however, 
afford the ſtrongeſt Preſumption, and next to a Proof, that this 
Debt, if it ever exiſted, was actually long ago diſcharged ; at 
leaſt, it appears ſo to the Petitioners, for Johnſton himſelf be 
ing dead, it is become ' impoſſible to ſay, poſitively, whether 
this be the Caſe or not. The late Fohnſton, when charged for 
the Debt, abſolutely refuſed that he was owing the Charger a 
Shilling, and, in his Bill of Suſpenſion, aſſerts, that, if he did 
grant the Bill, he paid Value for it in Lime, a Quantity of 
which he furniſhed to the Charger, ſoon after the Bill bears 
to be dated, as would appear from his Lime-books. 
Certain it is, that Johnſton was Proprietor of a conſiderable 
Lime-work, and as the Charger lived then in the Neighbour- 
hood, he frequently had Occaſion to furniſh him with this 
49s | Com- 
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Commodity, unluckily theſe Lime-books are not now to be 
found, the Perſon who had the Keeping of them being dead, 
as well as Fohnſton himſelf, but that Johnſton's Aſſertion was 
true, appears ſufficiently from the Order or Letter ſent by 
him to Mr. Steuart for the 10 J. mentioned above, which 
was a Part of this Charge, and as to which the Lord Ordi- 
nary has ſuſpended the Letters, it is dated about a Year after 
the Bill, and is conceived in the following Words: “ Sir, 
« ] give you the Trouble of this, to ſee if ye can do me the 
« Fayour as to ſend me 10 l. by the Bearer. I know it is very 
« far wrong in me to deſire any Money of you, conſidering 
« that I am owing you more too long, but you ſhall have ano- 
« ther Kiln againſt the Middle of the next Week, of 20 Chal- 
« der, and I am begun to ſet another of 34 Chalder, which 
] am reſolved to caw (id eſt, Lead) to you in the Time of 
« Harveſt, upon Horſes Backs, ſo GOD willing, your Money 
« ſhall be thankfully paid to you before the latter End of 
« Harveſt, which is all from your moſt humble Servant, while 
„ am, (ſigned) George Houſton : Addreſſed to Mr. Hugh Steu- 
« art the Charger, and to which is annexed the following, 


« Receipt: :Received 10 J. Sterling, as the Contents of the 


« within Letter, (ſigned) Heu) Wilſon. 

This Order ſhows, that Johnſton was .then owing, the Char- 
ger a Sum, beſides the 10 J. then received, in all Probability, 
the Bill in queſtion ; but it alſo ſhews, that Johnſton propoſed 
to pay him for both, the very Week after, by furniſhing him 
with a Quantity of Lime. The Charger, who, at this Time, 
had a very conſiderable Farm in Johnſton's Neighbourhood, and 


made Uſe of great Quantities of Lime, cannot deny that he 


often was furniſhed in Lime by Johnſton ; nay, in the Debate 
before the Lord Ordinary, he did not pretend to refuſe this; 
but inſiſted, that, it was to be preſumed, he paid ready Money 
for the fame: The Petitioners ſhall not pretend to diſpute, but 
Mr. Steuart was abundantly punctual in his Payments, only 
they will ſubmit it to your Lordſhips, how far it is ig wh 

that 
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that he would pay the whole Value, without deducing theſg 
Sums, which, it appears, he lent to Johnſton, expreſly upon the 
Faith of the Lime. | e . 

The late Fohnſton was a plain Honeſt Man, but by no means 
diſtinct and accurate in the Management of his private Affairs; 
and it is no Novelty, among Country Gentlemen, not much 
verſant in Buſineſs, where their Debts are extinguithed by Ac- 
compts or Compenſation, to neglect the retiring the Docu- 
ments of Debt, or ſettling their Accompts ; it is moſt likely, 
that this was the Caſe here, the Petitioners cannot think, that 
the Charger would otherwiſe have kept thefe Documents for 
twenty-ſeven Years in his. Pocket, without any Demand of 
Payment; Fohnſton, though ſometimes {traitened, was far from 
being in bad Circumſtances, he was poſſeſſed of a Land Eſtate 
of about 240 J. Sterling, beſides a Coal that is ſet in Leaſe, for 
200 /. Sterling yearly, and his Heir will, it is hoped, ſtill have 
a very conſiderable Reverſion of his Land Eſtate,. beſides the 
Coal. 

The Charger can aſſign no probable Cauſe for fo long a Ta- 
citurnity ; it was urged, indeed; that he had been indulgenc 
to his Neighbour, that he did not chuſe to put him to diſtreſs, 
and that, beſides, the Charger had been long in a bad State of 
Health, which had made him unattentive to his Affairs, but 
theſe are Excuſes, that will not go down with your Lordſhips, 
ſuch Pretences are eaſily made, and might apply equally to e- 
very Caſe of this kind; it was certainly carrying his Indulgence 
very far, not to give the leaſt Hint for twenty-ſeven Years, 
that this Debt was owing; and, with regard to his State of 
Health, it is very true, that for five: or ſix Years paſt, (but 
not before that) he Kas been valetudinary, and his Memory 1s 
now very much impaired, which accounts extremely well for 
his making the preſent Demand: Fhe Petitioners are perſuad- 
ed it is intirely owing to his having forgot the Tranſaction of 
the Lime. | : | 


That Johnſton never conſidered himſelf as indebted to the 
Charger, 


6 


Charger, appears from this other Circumſtance; that, in the 


Year 1750, he reſolved to borrow a Sum upon real Security, 
ſufficient to diſcharge his whole Debts, and, in order to this, 
a Liſt was made up, and delivered to his Doer, of all his 
Debts perſonal or real, that he could then think of : The Sum 
of 2500 J. Sterling, was accordingly borrowed; and all his Debts, 
at that Period, cleared off; but none ſuch, as that now char- 
ged for, was contained in that Liſt, or was ever thought off 

Your Lordſhips every Day cut off Debts upon ſtrong Pre- 
ſumptions of Payment, though the Evidence of the Debt be 
found in the Hands of the Creditor, and there cannot well be 
{tronger than in the preſent Caſe; where the Document of 
Debt is a Bill, the Petitioners humbly apprehend, that Ta- 
citurnity alone, for any conſiderable Time, is a ſufficient 
Preſumption againſt it. The Charger himſelf ſeemed to ad- 
mit this to be the Caſe, where a good Cauſe is not aſſigned 
for the Delay, and inſiſted, chiefly, that he had ſhown a ſuf- 
ficient Cauſe, viz. his Tenderneſs to his Neighbour, and his 


own bad State of Health, for a few Years paſt ; whether this 


be a relevant Excuſe for ſo long a Taciturnity, and, on the 
other Hand, whether the whole Circumſtances of the Caſe do 
not afford ſomething more than a Preſumption, that this Debt 
is not due, the Petitioners will ſubmit to your Lordſhips. 


MA it therefore pleaſe your Lordſhips, to alter the 
Lord Ordinary's Interlocutor, and to ſuſpend the Ler- 
ters ſimpliciter. 

According to Juſtice, c. 


I, LAY CAMPBELL. 
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